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PETITION FOR LEAVE TO FILE ANSWER 
AND ANSWER 
GEORGE G. TYLER, CLERK, ETC., 
v. 
E. R. COMBS, COMPTROLLER. 
''The b1iefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are <lirectcd not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements." 
The foregoing in printed in small pica type for the infor-
mation of counsel. 
H. STEW ART JONES, Clerk. 
IN THE 
· Supreme Court of Appeals ·of Virginia 
AT RICHMOND . 
. PETITION FOR LEAVE TO FILE ANSWER AND. 
ANSWER. 
GEORGE G. TYLER, CLERK, ETC., 
versus 
E.RCOMB~COMPTROLLER 
NOTICE OF MOTION. 
To the Honorable George W. Tyler, Clerk of the Circuit Court 
. of Prince William County: 
Take notice that at 10:00 o'clock A. M. on March 8, 1933, 
I shall present to the Supreme Court of Appeals of Virginia, 
at its ·court room in the city of Richmond, Virginia, a petition 
praying that leave may be granted me to file an answer to the 
petition for a writ of mandamus heretofore presened against 
me·in said court by yon. A copy of said petition and a copy 
of said answer are hereto attached. 
E. B. ·co·MBS, Comptroller. 
By Counsel. 
JNO. R. S~UNDERS, 
Attorney General. 
EDWIN H. GIBSON, 
COLLINS DENNY, Jn., 
· Assistants Attorney General. 
Legal notice of the foregoing notice and the attached pe-
tition is hereby accepted this 2d day of March, 1933. · 
GEO. G. TYLER, 
by his attorney. 
ROBT. A. HUTCHESON. 
2 Supreme Court of Appeals of Virginia. 
IN THE 
· SUPREME COURT OF APPEALS OF VIRGINIA 
AT RICHMOND. 
GEORGE G. TYLER, CLERK OF THE CIRCUIT COURT 
OF PRINCE WILLIAM COUNTY, 
versus 
E. R. COMBS, COMPTROLLER. 
PETITION. 
PETITION OF THE DEFENDANT FOR LEAVE TO 
FILE AN ANSWER. 
Now comes the defendant, E. R. Comhs, Comptroller of the 
State of Virginia, and files this his petition, praying that 
leave may be granted him to file his answer to the petition for 
a writ of mandamus heretofore presented against him in this 
Honorable Court by George W. Tyler, Clerk of the Circuit 
Court of Prince William county. . 
There is attached hereto the answer which your petitioner, 
E. R. Combs, Comptroller of the State of Virginia, desires to 
file. 
Your petitioner desires leave to :file said answer for the 
following reasons : 
1. To the said petition for writ of mandamus your petitioner 
filed a demurrer, alleging (a) that the petition was not suffi-
cient .at law; (b) that ther~ was no statute or provision of 
law entitling the said Tyler to a fee for performing the duties 
required of h~m by section 390 of the Tax Code; and (c) that 
your petitioner is authoried by no statute to issue his warrant 
to a clerk in payment of any fees for perfo~ing those 
services. 
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2. The matter was submitted to this Honorable Court at its 
November, 1932, term upo_n the petition, demurrer and briefs. 
This. court,· on January 12, 1933, handed down its opinion, in 
which it was held that the said clerk was entitled to be paid 
by the Commonwealth the sum claimed by him, and in which 
it was further held that a mandamus would be awarded in 
accordance with the prayer of the petition. 
. 3. This Honorable Court, in its opinion, did not considei· 
the question whether the Comptroller w:as authorized to issue 
his warrant to a clerk in payment of fees for the services 
here involved, a.nd the Comptroller, your petitioner, there-
fore, filed his petition for a rehearing, setting up specifically 
that he was not authorized to issue his warrant on the treas-
urer in -order that funds may be paid out of the treasury, 
except pursuant to an appropriation made by law, and he as-
serted that there was no such appr~priation. 
4. In the said petition to rehear the Comptroller, your pe-
titioner, set forth the provisions of certain past appropria.tioll. 
bills under which he alleged that sums of the kind involved 
in this proceeding had heretofore been paid out of the State 
treasury, and in which he further alleged that there was in 
. force and effect no appropriation akin to those heretofore 
made. · 
5. It is doubtful whether your petitioner can raise by de-
murrer the fact that, under certain specific. appropriatio~ 
heretofore made, payments for listing delinquent lands have 
been made; but he is rather inclined to the view that this ·fact 
must be raised by answer and by proof. · 
Believing it, therefore, to be esential that this proof be oo.:. . 
fore the court in determining the question whether or not 
there is now an appropriation out of which this money can be 
paid, your petitioner, the Comptroller, desires to file his an-· 
~wer raising those questions . 
.And your petitioner will ever pray, etc. ·• · :· · · 
E. R. COMBS, C.omptrolle~. 
JNO. R. SAUNDERS, 
By Counsel. 
· = • Attorney General. 
EDWIN H. GIBSON, 
COLLINS DENNY, Jn., 
Assistants Attorney General. 
J · Supreme Court of Appeals of Virginia. 
IN THE 
SUPREME COURT OF APPEALS OF VIRGINIA 
AT RICHMOND. 
GEOR,GE G. TYLER, CLERK OF THE CIRCUIT ·CO:U~T 
OF PRINCE f\VILLIAl\I COUNTY, 
vers'lts 
E. R. COMBS, Comptroller. 
ANSWER. 
The respondent, E. R. Combs, Comptroller of the State of 
Virginia, without waiving his demurrer heretofore filed, but 
insisting upon the same, for answer to the petition for a writ 
of mand~us heretofore filed against him in this Honorab~e 
Court by George W. Tyler, Clerk of the Circuit Court of. 
Prince William county, answering, says: 
1. Your respondent is not authorized to issue his warrant 
on the treasure~ of Virginia for the payment of any fees due 
to the plaintiff, save pursuant to an a:ppropriation made by 
law. 
2. There is now in force no appropriation under which 
payment may be made to a clerk for listing lands returned . 
delinquent. 
3. Such payments have heretofore been made by your re-
spondent, or his predecessor, the Auditor of Public Accounts, 
but always pursuant to an appropriation. 
4. For the fiscal year ending February 28, 1923, an appro-
priation of $10,000.00 was made ''For paying clerks for re-
porting and recording sales of delinquent landst'. Out of 
this appropriation there was paid, and to it there was 
charged,- the sum of $14,725.97, disbursed to the clerks of the 
several courts for listing delinquent lands and for recording 
sales of lands sold for delinquent taxes. There were also 
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disbursed to the treasurers their fees for making up the de-
linquent lists and the costs of advertising sales for delinquent 
taxes-it having been customary for many years to pay such 
fees and costs out of such an appropriation. 
For the year ending February 29, 1924, a similar appro-
priation was made, and out of it there was paid, and to it 
there was charged, the sum of $17,075.44, disbursed to the 
clerks and treasurers for such services. 
For the year ending February 28, 1925, a similar· appro-
priation, in the amount of $14,000.00, was made, and out of 
it there was paid, and to it there was charged, the sum of 
$18,828.81, disbursed to the clerks and treasurers for such 
services. 
For the year ending February 28, 1926, an appropriation 
in all respects similar to tha.t made for the preceding fiscal 
year was made, and out of it there was paid, and to it there 
was charged, the sum of $19,445.49, disbursed to the clerks 
and treasurers for such services. 
For the years ending February 28, 1927, and February 29, 
1928, similar appropriations, in the amount of $18,000.00, were 
made, and out of them there were paid, and to them there 
were charged, the sums of $19,060.42 and $25,970.42, respec-
tively, disbursed to the clerks and treasurers for such 
services. 
For the year ending February 28, 1929, a similar appro-
priation, in the amount of $6,500.00 was made, and out of it 
there was paid, and to it there 'vas charged, the sum of $12,-
722.61, disbursed to the clerks and treasurers for such services. 
:For the year ending February 28, 1930, no such appro-
priation was made, but to the clerks for performing such 
services there was paid the sum of $1,627 .10. 
For the four months' period ending June 30, 1930, there 
was made the following appropriation: · 
"For paying clerks for reporting and recording sales of 
delinquent lands a sum sufficient, estimated at $200.00. '' 
Out of this appropriation no monies were paid, nor to it 
were any charges made. During this period no such pay-
ments were made to clerks or treasurers. 
For the year ending June 30, 1931, there was the following 
appropriation: 
''For reporting delinquent lands, a sum sufficient, esti-
mated at $300.00." 
1i -. Supr~e Court of· Appeals of Virginia~ 
Out of this appropriation there was paid,. and to it there 
was charged the sum of $137.50; disbursed to ·clerks and treas-
urers.· , · 
For the year ending· June 30, 1932, there was made the 
following appropriation: · 
·)' ' 
· ''For· paying clerks for reporting and recording sales of 
delinquent lands, a sum sufficient, estimated at $300.00.'' 
Out of this appropriation no monies were paid, nor to it 
were any charges made. During this period no such pay-
ments were made to clerks or treasurers. 
: 5. For the year ending June 30, 1933, there is no appro- . 
priation of any kind or character out of which a payment 
may be made to a clerk for list~ng lands returned· delinquent. 
6. The Commonwealth has not taxed real estate since 1926; 
beginning January 1, 1927, real estate has been taxed only 
by the localities. It will be noted that substantial and in-
creasing appropriations were made for the :fiscal years end.;. 
ing February 28, 1923, to February 29, 1928, both inclusive. 
During these years the State was vitally concerned either 
with State real estate taxes then being assessed, or with State 
real estate taxes theretofore assessed but not paid, and it 
made these large appropriations to care for the fees allowed 
by law· to clerks for listing the delinquent lands and for re-
cording sales of delinquent lands. The appropriation in no 
year was ·sufficient for this purpose. 
; Prior to the appropriation bill enacted by the· General As-
sembly of 1930, it was not customary, save in rare instances, 
to appropriate money through the medium of ''a sum suffi-
cient", or ''a sum sufficient, estimated at" a certain figure; 
but, save in those rare instances, a flat sum was appropriated. 
Those ·rare instances were primarily the appropriations ''for 
payment of interest on the State debt'', the appropriations for 
the "expenses of the auditing committee", the appropriations 
''for ·providing for the sinking fund for the redemption of 
the State debt'.', an4 the· appropriations ''for the military 
contingent fund" .. Other appropriations· to meet highly 
variable expenses such as those.here involved, to meet crimi-
nal enarges, to pay for assessing property, ·for refunding 
taxes, etc:, were all made a flat definite figure. 
· · It· had, however, been the custom for years to continue· to 
pay local officers the fees and costs allowed them by law, to 
refund taxes, etc., although the disbursements charged against 
. - ~ ," 
l 
G. G .. Tyler, Clerk, Etc~, v. E. R. Combs, Comptroller. 7 
a particular fund exceeded the flat sum appropriated. Dur-
ing the administration of the Auditor of Public Accounts, 
these overdrafts. were carried forward, and each year the ac-
count was credited with the appropriation for that year. On 
February 29, 1928, the accumulated overdraft was allowed to 
die on the books. Dttting the administration of the Comp-
troller, overdrafts,· as they existed at the ·end of each appro-
priation year, were charged ag~inst the surplus account. 
All disbursements made against the appropriations for the 
years ending February 28, 1927, and February 29, 1928, were 
for services rendered in connection with taxes assessed prior 
to the year 1927. 
7. The reduced appropriation for the fiscal year ending 
February 28, 1929, i. e., $6,500.00, was also, as heretofore 
shown, exceeded in accordance with the· custom heretofore 
mentioned. The sum of $12,722.61 paid out against and 
charged to that appropriation was, however, paid to clerks 
and treasurers for services rendered in connection with taxes 
assessed prior to the year 1927. 
8. For the :fiscal year ending February 28, 1930, no appro-
priation was made. However, during that fiscal year clerks 
· and treasurers presented bills aggregating $1,627.10 for 
services rendered in connection with taxes assessed prior to 
the year 1927. Those bills were paid, and the payments were 
charged tO' the same account, for which no appropriation had 
been made. 
9. The disbursements aggregating $137.50 made in the fiscal 
year ending June 30, 1931, were for services rendered in con-
nection with taxes assessed prior to the year 1927. 
10. The State has never made any payment for any clerk 
for such services. rendered in connection with taxes assessed 
since the year 1926. 
11. Prior to the· Tax Code of 1928, the court or judge to 
whom the delinquent list was presented for. examination, 
having satisfied himself of the correctness thereof, was re-
quired by section 2417 -of the Code to direct the clerk to 
certify a copy of said delinquent list to the Auditor of Public 
Accounts. This section of the .Code was repealed by section 
436 of the T.ax Code of 1928 ; and by section 392 thereof· the 
county treasurer is directed to transmit to the Dep·artment 
of. Taxation tl1e list· of taxes on subjects exclusively segre-
·s . · .Supreme Court of Appeals of Virgfuia. . 
gated for . State taxation which he is unable· to · oollect, and 
also the list of unpaid State capitation taxes. Your ·pe-
titioner, therefore, alleges that a department of the State 
government did receive lists -of the delinquent lands for the 
years in which the State was interested in the taxation of 
lands, but no department of the State 1 -government ·has re-
ceived any such list· of delinquent lands since the list ·of those 
which went delinquent in the year 1926£, · 
1,. . 
12. Your respondent further alleges that,.. :durmg. the years 
·above mentioned, there has been made no other appropriation 
out of which fees of the character here involved' might be 
paid. 
Your· respondent accordingly prays that he may be hence 
dismissed, with his reasonable costs by him in this behalf 
expended. · 
JNO. R. SAUNDERS, 
· Attorney General. 
EDWIN H. GIBSON, 
COLLINS DENNY, Jn., 
E. R. COMBS, Comptroller. 
· By Counsel. 
Assistants Attorney General. 
Received and filed March 3, 1933. 
H. S. J. 
A Copy-Teste: 
H. STEW ART JONES, C. C. 
